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TAXES 
 
Ways and Means May Markup Tax 
Extenders Next Week 
 
Key Points: 

 House Ways and Means Committee could 
markup several permanent tax extenders next 
week 

 
It appears the House Ways and Means 
Committee plans to hold a markup of six tax 
extender bills on April 29 along with one other 
non-tax bill. The bills expected to be 
considered include several extenders that are 
made permanent or given a longer term 
extension in Chairman Dave Camp’s (R-MI) 
Draft Tax Reform plan.  The bills (listed 
below) being considered by the Committee all 
make permanent the provision in question, and 
some include modifications and/or 
enhancements as well.   
  

 HR 4429, related to the subpart F 
exception for active financing income 

 HR 4438, related to the research credit 

 HR 4453, related to built-in gains of S 
corporations 

 HR 4454, related to basis adjustments to 
stock of S corporations making 
charitable contributions of property 

 HR 4457, related to section 179 
expensing limits 

 HR 4464, related to CFC look-through 
rules 

 
Before the two week recess, the Committee 
held a hearing to address permanent tax policy, 
and specifically the seven tax extenders his Tax 
Reform Discussion Draft would make 

This Week in Congress 

 House – The House was in recess. 

 Senate – The Senate was in recess.  
Next Week in Congress 

 House – The House is expected to consider the “Expatriate Health Coverage 
Clarification Act of 2014” (H.R. 4414), the “FY 2015 Military Construction and 
Veterans Affairs and Related Agencies Appropriations Act” (H.R. 4486), the “FY 
2015 Legislative Branch Appropriations Act (H.R. 4487) and the “Digital 
Accountability and Transparency Act of 2014” (S. 994). 

 Senate –The Senate will reconvene on April 28 and hold votes on the nominations of: 
Michelle Friedland to be United States Circuit Judge for the Ninth Circuit; David 
Weil to be Administrator of the Wage and Hour Division, Department of Labor; 
and Katherine M. O’Regan to be an Assistant Secretary of Housing and Urban 
Development.  
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permanent.  During that hearing, Camp implied 
that there may be more than one markup of tax 
extenders (i.e., several packages) in the 
Committee this year and added that the door 
remains open to consider several other tax 
extenders in addition to the seven discussed at 
the hearing, including bonus depreciation and 
the New Markets Tax Credit to name a few. 
However, all of the other provisions were 
included except one provision that addresses a 
3-year asset classification for race horse 
depreciation is left out of the list above. 
 
It is not entirely clear how the full House will 
process a tax extenders bill, possibly combining 
these bills but doing so would bill would carry a 
significant cost. Camp also suggested there 
could be additional issues considered, so 
further markups could be possible as well. 
 
Reid Plans to Take Up Tax Extenders Next 
Week, Hurdles Remain However 
 
Key Points: 

 Senate Majority Leader Harry Reid (D-NV) 
announces plans to take up the tax extenders 
package next week, but to succeed may need to 
reach an agreement on amendments 

 
Before the recess, Senate Majority Leader 
Harry Reid (D-NV) announced that the Senate 
plans to take up the tax extenders package as 
amended during the week of April 28. The 
package was marked up in the Senate Finance 
Committee several weeks ago, where all but 
two provisions were included in a two-year 
extension (2014 and 2015). The most 
significant challenge to taking up the tax 
extenders bill will be if an agreement can be 
reached on amendments that would be allowed, 
and conversely the bill may not move if Reid 
blocks the offering of any amendments by 
filling the amendment tree.  If an agreement 
that threads the needle on amendments is 

reached, floor consideration seems likely, but 
without such an agreement the bill may not 
pass the Senate.   
 
If passed in the Senate, the tax extender 
package would still face hurdles in the House 
where House Ways and Means Committee 
Chairman Dave Camp (R-MI) has taken a 
different approach to tax extenders altogether. 
 
JCT Releases Scores of President Obama’s 
FY 2015 Budget Proposal 
 
Key Points: 

 Joint Committee on Taxation Releases 
Revenue Estimate of President’s FY 2015 
Budget Proposal 

 
Last week, the Joint Committee on Taxation 
(JCT) issued its revenue estimate for President 
Barack Obama’s FY 2015 Budget Proposal and 
reported that it would raise $887.5 billion in 
new revenue over 10 years. In the report, the 
JCT projected slightly lower revenue increases 
than the White House estimate of $1 trillion.  A 
comparison of the JCT estimate and the 
estimates contained within the President’s 
budget proposal will show the variance of the 

Upcoming Dates 
June 24: Special Election for the 19th 
Congressional District of Florida 
June 30: House is supposed to have 
passed all 12 appropriations bills 
September 30: FY 2014 Ends and 
MAP-21 expires 
October 1: FY 2015 Begins 
November 4, 2014: Midterm Elections 
March 2015: Debt limit suspension 
expires 
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scoring methods of the JCT as compared to the 
Administration. For purposes of Congressional 
consideration, the JCT score is the one that 
counts. 
 
Cantor Outlines Spring Agenda in Memo to 
House Republicans Which Includes Tax 
Items 
 
Key Points: 

 Majority Leader Cantor issued a 
memorandum to House Republicans outlining 
the spring 2014 legislative agenda which 
includes some tax items 

 
On April 25, House Majority Leader Eric 
Cantor (R-VA) issued a memo to House 
Republicans outlining the House agenda for 
this spring. Included in memo is a plan to 
consider a permanent Research and 
Development Tax Credit extension in a stand-
alone bill.  The schedule indicates such a bill 
will be taken up in May. Cantor asserted that a 
permanent extension is the first step toward 
advancing House Ways and Means Committee 
Chairman Dave Camp’s (R-MI) comprehensive 
tax reform plan. 
 
Also included in the memo is Cantor’s intent to 
consider the Contempt of Congress resolution 
for former Internal Revenue Service (IRS) 
Exempt Organizations Director Lois 
Lerner.  Lerner was reported to be in 
Contempt of Congress for refusing to answer 
questions regarding the targeting of 
conservative groups by the IRS after initially 
testifying under subpoena. The memo indicates 
that the House will consider the resolution in 
May unless Lerner agrees to testify before the 
House Oversight and Government Reform 
Committee.   
 
Upcoming Hearings and Events 
 

April 29 
Tax Extenders Markup: The House 
Committee on Ways and Means appears set to 
hold a full committee markup of several tax 
extenders included in Chairman Camp’s 
comprehensive tax reform plan.  Note that this 
markup has not been formally announced and 
is subject to change. 
 
April 30 
Trade Policy Agenda: The Senate Finance 
Committee will hold a full committee hearing 
on President Barack Obama’s 2014 trade policy 
agenda. Scheduled witnesses include: Michael 
Froman, U.S. Trade Representative. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
SEC Issues Risk Alert on Cybersecurity; 
GAO Reports on SEC Data Security 
 
Key Points: 

 The SEC Office of Compliance, Inspections 
and Examinations (OCIE) announced that 
they will conduct exams of more than 50 
registrants related to cybersecurity. 

 GAO releases report on SEC data security. 
 
On April 15, the Securities and Exchange 
Commission’s (SEC) Office of Compliance, 
Inspections and Examinations (OCIE) released 
a Risk Alert regarding their cybersecurity 
initiative. The Risk Alert announced that OCIE 
will conduct exams of “more than 50 registered 
broker-dealers and registered investment 
advisers, focusing on areas related to 
cybersecurity.” Included in the Risk Alert is an 
appendix, which includes “a sample list of 
requests for information” OCIE may use in 
their examinations regarding cybersecurity. It 

http://www.williamsandjensen.com/
mailto:CWHatcher@wms-jen.com
http://www.sec.gov/ocie/announcement/Cybersecurity+Risk+Alert++%2526+Appendix+-+4.15.14.pdf
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explains that some “questions track 
information outlined in the “Framework for 
Improving Critical Infrastructure 
Cybersecurity,” released on February 12, 2014 
by the National Institute of Standards and 
Technology [NIST].” 
 
Separately, the Government Accountability 
Office (GAO) released a report on April 17 
entitled: “Information Security: SEC Needs to 
Improve Controls over Financial Systems and 
Data”. The report notes the SEC has 
“implemented and made progress in 
strengthening information security controls, 
weaknesses limited their effectiveness in 
protecting the confidentiality, integrity, and 
availability of a key financial system.” But the 
GAO recommends the SEC: (1) “more 
effectively oversee contractors performing 
security-related tasks” and (2) “improve risk 
management.” The report also notes that SEC 
“financial information and systems may be 
exposed to unauthorized disclosure, 
modification, use, and disruption.”  
 
SEC Associate Director Gregg Berman 
Speaks on the Complexity and Speed of the 
Market 
 
Key Points: 

 SEC Associate Director Gregg Berman 
suggested that the complexity of the market is 
due to the complex desires of market 
participants. 

 
On April 15, Gregg Berman, Associate 
Director of the Office of Analytics and 
Research of the Securities and Exchange 
Commission’s (SEC) Division of Trading and 
Markets, gave a speech regarding complexity 
and market structure at the North American 
Trading Architecture Summit. Berman leads 
the office in the SEC that provides expertise in 

data analysis and research relating to a wide 
variety of topics including market structure.   
 
In his speech, Berman explained that there may 
be some merit to assumptions that a driver of 
complexity and speed is a desire by some 
market participants to continuously 
“outperform each other by developing faster 
and newer technologies.” However, he 
concluded that such an argument is incomplete, 
stating:    
 

that as much as technology has 
driven complexity, I believe the 
desires of investors and 
investment managers – how 
they want to trade, the products 
they create, what they want to 
buy – requires an unavoidable 
increase in the complexity of 
our markets, and in a very real 
sense is also driving the need 
for more and faster 
technologies. As market 
participants continue to discuss 
and debate a wide variety of 
topics related to market 
structure my hope is that they 
will consider the impact that 
their desires have on market 
structure as much as market 
structure has on them. 
 

In supporting this conclusion, Berman 
explained that the cancel-to-trade ratio for 
corporate stocks for a measured period of time 
was 20-to-1 while for exchange traded products 
it was “60-80 cancel messages for each trade 
message”. He indicated that the results when 
normalized by volume “are even more 
dramatic”, with 30 shares traded for every 
1,000 shares quoted in corporate stocks 
compared to 3 shares traded for every 1,000 
shares quoted in exchange-traded products. 

http://www.williamsandjensen.com/
http://www.gao.gov/assets/670/662612.pdf
http://www.sec.gov/News/Speech/Detail/Speech/1370541505819#.U1VmMPldWLB
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While he emphasized that this does not suggest 
“anything problematic or worrisome about 
exchange-traded products”, he stated that such 
products “require market participants to engage 
in a lot of active quoting and cancelling if 
investors want to receive fair prices when they 
buy or sell these products.” He acknowledged 
that this makes markets more complex “in the 
sense that more linkages are created and more 
speed, and certainly more computing power, is 
needed to continue to ensure prices stay in 
line.” 
 
President’s Working Group Releases 
Report on Terrorism Risk Insurance 
 
Key Points: 

 PWG issues report on terrorism risk 
insurance, noting that the private market “does 
not have the capacity to provide reinsurance for 
terrorism risk to the extent currently provided 
by TRIA.”  

 In the absence of TRIA, the report noted 
“terrorism risk insurance likely would be less 
available.” 

 
On April 17, the President’s Working Group 
on Financial Markets (PWG) released its 2014 
report on “The Long-Term Availability and 
Affordability of Insurance for Terrorism Risk.” 
The Terrorism Risk Insurance Act (TRIA) 
“requires U.S. insurers to make insurance 
available for losses resulting from acts of 
terrorism, and provides a federal government 
backstop for the insurers’ resulting financial 
exposures.” This report draws upon comments 
from the July 2013 PWG request for comment 
on the long-term availability and affordability 
of insurance for terrorism risk. 
 
The findings, as stated in the report: 

 Availability of Terrorism Risk 
Insurance: “Insurance for terrorism 
risk currently is available and 

affordable. The availability and 
affordability of insurance for terrorism 
risk has not changed appreciably since 
2010.” 

 Terrorism Risk Insurance Pricing: 
“Prices for terrorism risk insurance vary 
considerably depending upon the 
policyholder’s industry and the location 
of the risk exposures. Such prices have 
declined since TRIA was enacted and, 
in the aggregate, currently approximate 
3 to 5 percent of commercial property 
insurance premiums.” 

 Take-up Rates: “[T]he percentage of 
policyholders that purchase coverage 
for terrorism risk have improved since 
the adoption of TRIA and are roughly 
stable at 60 percent in the aggregate.”  

 TRIA Renewal Uncertainty: 
“Information provided to the PWG… 
indicates that the market currently is 
tightening in light of uncertainty as to 
whether TRIA will be renewed.” 

 Private Market Capability: “The 
private market does not have the 
capacity to provide reinsurance for 
terrorism risk to the extent currently 
provided by TRIA. In the absence of 
TRIA, terrorism risk insurance likely 
would be less available. Coverage that 
would be available likely would be more 
costly and/or limited in scope.” 

 
FDIC Advisory Meeting on Economic 
Inclusion  
 
Key Points:  

 FDIC Advisory Committee examines payday 
lending, mobile financial services, and financial 
education.  

 
On April 24, the Federal Deposit Insurance 
Corporation (FDIC) Advisory Committee on 
Economic Inclusion (ComE-IN) held a 

http://www.williamsandjensen.com/
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meeting on “New Efforts to Expand 
Economic Inclusion.”  The meeting focused on 
safe accounts, mobile financial services, 
expanding financial education opportunities for 
young people, and consumer demand for small-
dollar credit.   
 
FDIC Chairman Martin Gruenberg noted a 
new joint program with the Consumer 
Financial Protection Bureau (CFPB) focused 
on financial education in primary and 
secondary schools. Staff from the Division of 
Depositor and Consumer Protection discussed 
the Assessing the Economic Inclusion 
Potential of Mobile Financial Services (MFS) 
report. FDIC Division of Depositor and 
Consumer Protection Senior Consumer 
Research Associate Yazmin Osaki said that 
MFS currently has a limited role in facilitating 
economic inclusion; however, there are 
opportunities to expand its role as smartphone 
usage continues to grow and banks consider 
allowing opening accounts through mobile 
devices. FDIC Consumer and Community 
Affairs Division of Depositor and Consumer 
Protection Deputy Director Elizabeth Ortiz 
stated that the CFPB and FDIC have recently 
signed a multiyear strategic partnership 
designed to support parents and teachers in 
their effort to teach the importance of financial 
literacy.  
 
FDIC Division of Depositor and Consumer 
Protection Director Mark Pearce said 
beginning in 2008 the FDIC engaged in a two 
year pilot program encouraging banks to offer 
short-term, small dollar loans, as consumers 
needs are not always met by the mainstream 
banking system. He noted that 20 percent of 
payday loan users said that their reason for 
taking these types of loans was that banks do 
not offer small dollar loans, while 40 percent of 
payday loan users said they made their decision 
because they found it easier to obtain a payday 

loan than a bank loan. Center for Financial 
Services Innovation Policy Vice President 
Jeanne Hogarth suggested that there is a $70 
billion marketplace for small dollar, short-term 
credit. When asked what consumers would do 
if payday loans were eliminated, Hogarth stated 
that there are a number of small dollar credit 
products available, such as installment loans. 
 
Upcoming Hearings and Events 
April 29 

Markup of Housing Reform Legislation, 
Nominations Vote: The Senate Banking 
Committee will markup “Housing Finance 
Reform and Taxpayer Protection Act of 2013” 
(S. 1217). The Committee will also consider the 
following nominations: Dr. Stanley Fischer, to 
be a Member and Vice Chairman of the Board 
of Governors of the Federal Reserve System; 
The Honorable Jerome H. Powell, to be a 
Member of the Board of Governors of the 
Federal Reserve System; The Honorable Lael 
Brainard, to be a Member of the Board of 
Governors of the Federal Reserve System; Ms. 
Nani Coloretti, to be Deputy Secretary of the 
U.S. Department of Housing and Urban 
Development; Mr. Gustavo Velasquez Aguilar, 
to be an Assistant Secretary of the U.S. 
Department of Housing and Urban 
Development; and Mr. J. Mark McWatters, to 
be a Member of the National Credit Union 
Administration Board. 
 
SEC Budget and Oversight: The House 
Financial Services Committee will hold a 
hearing entitled: “Oversight of the SEC's 
Agenda, Operations, and FY 2015 Budget 
Request”. SEC Chair Mary Jo White will testify.    
 
Treasury Budget: The House Appropriations 
Committee’s Financial Services and General 
Government Subcommittee will hold a hearing 
on the budget for the Department of the 

http://www.williamsandjensen.com/
http://fdic.gov/about/comein/2014/2014-04-24_agenda.html
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Treasury. Treasury Secretary Jacob Lew is to 
testify. 
 
Cybersecurity: The House Appropriations 
Committee’s Homeland Security Subcommittee 
will hold a closed budget hearing on 
cybersecurity. Witnesses to testify include: 
Suzanne Spaulding, Under Secretary, National 
Protection and Programs Directorate (NPPD) 
of the U.S. Department of Homeland Security; 
Dr. Phyllis Schneck, Deputy Undersecretary for 
Cybersecurity, NPPD; and Larry Zelvin, 
Director of National Cybersecurity 
Communication Integration Center, NPPD. 
 
Vote on Issuance of Subpoenas of CFPB 
Employees: The House Financial Services 
Committee’s Subcommittee on Oversight and 
Investigations will hold a business meeting “for 
the purpose of authorizing the issuance of 
subpoenas compelling the testimony of two 
CFPB [Consumer Financial Protection Bureau] 
employees – M. Stacey Back, Assistant Director 
of the Office of Equal Employment 
Opportunity; and Liza Strong, Director of 
Employee Relations – as well as Ben Konop, 
Executive Vice President, National Treasury 
Employees Union Chapter 335, at an upcoming 
hearing.” 
 
April 30 
Treasury Department Budget: The Senate 
Appropriations Committee’s Subcommittee on 
Financial Services and General Government 
will hold a hearing on the Fiscal Year 2015 
budget request for the Department of the 
Treasury and the Internal Revenue Service. 
Witnesses will include Treasury Secretary Jacob 
Lew, Internal Revenue Service Commissioner 
John Koskinen, and Treasury Inspector 
General for Tax Administration, Russell 
George.  
 

Financial Literacy: The House Financial 
Services Committee’s Financial Institutions and 
Consumer Credit Subcommittee will hold a 
hearing entitled “Examining How Technology 
Can Promote Consumer Financial Literacy”.  
 
Precious Metals Market: The Senate Aging 
Committee will hold a hearing entitled: 
“Exploring the Perils of the Precious Metals 
Market”. Witnesses to testify include: (1) Karl 
Spicer, Former Precious Metals Telemarketer; 
(2) Rosemary Hollinger, Regional 
Administrator and Deputy Director, Division 
of Enforcement for the Central Region, 
Commodity Futures Trading Commission; (3) 
Dama Brown, Director, Southwest Region, 
Federal Trade Commission; and (4) Joe 
Melomo. 
 
NOAA Budget: The House Science, Space, 
and Technology Committee’s Subcommittee 
on Environment will hold a hearing on the 
Fiscal Year 2015 budget request for the 
National Oceanic and Atmospheric 
Administration (NOAA). NOAA 
Administrator Kathryn Sullivan will testify. 
 
May 1 
Legislative Proposals for Capital 
Formation: The House Financial Services 
Committee’s Capital Markets and Government 
Sponsored Enterprises Subcommittee will hold 
a hearing “to examine legislative proposals to 
enhance capital formation for small and 
emerging growth companies.” 
 
May 19 
FSOC Conference on Asset Management: 
The Financial Stability Oversight Council 
(FSOC) will host a conference “on the asset 
management industry and its activities.” The 
program will include several panels, and “will 
focus on an in-depth examination and 
discussion of targeted issues associated with 

http://www.williamsandjensen.com/
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asset management” in order to further inform 
the work of the FSOC. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
 
ENERGY AND ENVIRONMENT  
 
DOT, NTSB and Transport Canada 
Actions on Crude Oil Rail Transportation 
 
Key Points: 

 The Department of Transportation announced 
the next step in the process to issue rules to 
establish new safety standards for rail cars used 
to transport crude oil and ethanol. 

 The Canadian transportation regulator 
announced regulations governing crude oil rail 
transportation, including a three-year phase-out 
of the older DOT-111 tank cars.   

 The National Transportation Safety Board 
held a two-day forum on the safety of crude oil 
transport by rail.    

 
The Department of Transportation is planning 
to deliver its notice of proposed rulemaking 
(NPRM) on the safety of rail transportation of 
crude oil to the Office of Management and 
Budget (OMB) for required review prior to its 
publication. In a blog post on his visit yesterday 
to Casselton, North Dakota, Secretary of 
Transportation Anthony Foxx reported that 
the Department “plans to send a 
comprehensive rulemaking package to the 
[OMB’s] Office of Information and Regulatory 
Affairs next week.” He noted that the proposed 
rules “will include options for enhancing tank 
car standards.” The Department’s Pipelines and 
Hazardous Materials Safety Administration 
(PHMSA) and the Federal Railroad 
Administration (FRA) issued the advanced 
notice of proposed rulemaking (ANPRM) on 

tank car standards, on September 6, 2013. 
Following publication, the ANPRM was 
subject to public review and comment. 
Casselton was the site of the December oil 
train derailment and explosion that increased 
the attention of policymakers on this issue.       
  
Earlier in the week, the National 
Transportation Safety Board (NTSB) held a 
two day forum on the safety of rail 
transportation of crude oil and ethanol. In her 
opening statement, NTSB Chair Deborah 
Hersman outlined a series of questions for the 
forum to address: 

 “How are tank cars designed and 
constructed?” 

 “What is their vulnerability to failure in 
accidents?” 

 “What railroad operations, 
recommended practices, training and 
safety measures may prevent an 
accident or reduce the severity and 
consequences of flammable liquid tank 
car failures?” 

 “What unique problems do first 
responders and railroads face when 
dealing with crude oil and ethanol 
releases from derailed tank cars?”  

 “And what Federal oversight and 
industry initiatives address tank car 
design, risk reduction, and emergency 
response and mitigation?”  

 
On April 23, Transport Canada, the country’s 
transportation safety regulator, announced a 
series of actions to address crude oil tank car 
safety. As described in Transport Canada’s 
press release, the agency will: 

 “Issue a Protective Direction removing 
the least crash-resistant DOT-111 tank 
cars from dangerous goods service;” 

 “Require DOT-111 tank cars used to 
transport crude oil and ethanol that do 

http://www.williamsandjensen.com/
mailto:jgoswald@wms-jen.com
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https://www.federalregister.gov/articles/2013/09/06/2013-21621/hazardous-materials-rail-petitions-and-recommendations-to-improve-the-safety-of-railroad-tank-car
http://www.ntsb.gov/news/events/2014/railsafetyforum/
http://www.ntsb.gov/news/speeches/hersman/daph140422o.html
http://news.gc.ca/web/article-en.do;jsessionid=f2374711b05caf755a13273367259b92b898e4a4c3bbcfa43941719ff8a4a876.e34Rc3iMbx8Oai0Tbx0SaxqNbxv0?mthd=advSrch&crtr.page=1&crtr.dpt1D=6695&nid=841129&crtr.tp1D=1
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not meet the standard published in 
January 2014 in Canada Gazette, Part I, 
or any other future standard, to be 
phased out or refitted within three 
years;” 

 “Issue a Protective Direction requiring 
Emergency Response Assistance Plans 
for crude oil, gasoline, diesel, aviation 
fuel, and ethanol;” 

 “Create a task force that brings 
stakeholders such as municipalities, first 
responders, railways and shippers 
together to strengthen emergency 
response capacity across the country; 
and” 

 “Require railway companies to reduce 
the speed of trains carrying dangerous 
goods and implement other key 
operating practices.” 

  
Upcoming Hearings and Events 
 
April 28 
Wetlands Regulations: The House 
Transportation and Infrastructure Committee 
will hold a hearing titled “Federal Regulation of 
Waters: Impacts of Administration Overreach 
on Local Economies and Job Creation”. The 
Committee will hold this field hearing in 
Altoona, Pennsylvania.      
 
April 29 
Energy Jobs: The House Natural Resources 
Committee will hold a hearing titled “American 
Energy Jobs: Opportunities for Skilled Trades 
Workers.” 
 
Military Property/Federal Lands 
Legislation: The House Natural Resources 
Committee’s Subcommittee on Public Lands 
and Environmental Regulations will hold a 
hearing on the “Military LAND Act” (H.R. 
3687) and the “Naval Air Weapons Station 

China Lake Security Enhancement Act” (H.R. 
4458).   
 
Territories Legislation: The House Natural 
Resources Committee’s Subcommittee on 
Fisheries, Wildlife, Oceans and Insular Affairs 
will hold a hearing on: legislation “[t]o amend 
Public Law 94–241 with respect to the 
Northern Mariana Islands” (H.R. 4296); and 
the “Guam Military Training and Readiness Act 
of 2014” (H.R. 4402).    
 
May 1 
Propane Shortage: The Senate Energy and 
Natural Resources Committee will hold a 
hearing titled “Short on Gas: A look into the 
propane shortages this winter.” 
 
July 14 and 15 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Planned session 
topics include: “U.S. Petroleum Exports”; 
“Logistical Issues in North American Liquid 
Flows”; and “Tight Oil Production Trends”.  
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
DOD Issues Report on Sequestration’s 
Potential Effects on Planning and in FY 
2016 
 
Key Points: 

 The DOD reiterated its position on working 
under the current spending cap for FY 2015 
and in the event that sequestration reoccurs in 
FY 2016 

 The DOD stressed that difficult choices would 
be necessary, possibly reducing the size and 

http://www.williamsandjensen.com/
http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=3d1e6dc9-0044-4bcc-9077-a6c04bc5f423
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capability of the Department in terms of not 
being able to manage risk 

 The DOD claimed that a squadron of F-35s 
would have to be eliminated among other 
weapons platforms 

 
Last week, the Department of Defense (DOD) 
released projections of how various programs 
would fare if sequestration occurs as currently 
scheduled in FY 2016. The report is part of the 
Department’s efforts to explain how the 
scheduled reduction in spending caps would 
force difficult cuts to a range of programs, 
including force levels and high profile weapons 
procurements. The DOD stated that the report 
“outlines the impacts the Department would 
face today in having to plan and operate at the 
sequestration levels and documents the 
significant cuts to forces, modernization, and 
readiness that would be required” if 
sequestration is imposed in FY 2016.  
 
In the report, the DOD compares the “FY 
2015 President’s Budget Future Years Defense 
Program (FYDP) position to a five-year plan 
that reflects the estimated automatic reductions 
required by the Budget Control Act of 2011 
(BCA) in FY 2016-2019.” The DOD claimed 
that “FY 2015 budget submission provides the 
resources necessary to protect and advance 
U.S. interests and to execute the updated 
defense strategy, although at increased levels of 
risk for some missions relative to the planned 
funding levels in the FY 2014 budget.” The 
DOD asserted that the FY 2015 budget request 
“complies with the limits established for FY 
2015 in the Bipartisan Budget Act of 2013 
(BBA), but over the remainder of the FYDP, it 
exceeds the estimated limits on base budget 
discretionary DOD funding under current law 
by $115 billion.” 
 
The DOD argued that it has sustained “almost 
$600 billion” in reductions to actual funding 

and funding projections in past FYDPs. 
Specifically, the DOD asserted that “planned 
DOD spending has been significantly reduced 
by the following actions:  

 To comply with the original 
discretionary spending caps in the BCA, 
FY 2012 enacted appropriations and 
the FY 2013 President’s Budget 
reduced DOD funding by $487 billion 
compared with the ten-year plan in the 
FY 2012 President’s Budget.  

 The March 2013 sequestration reduced 
base budget FY 2013 DOD funding by 
an additional $32 billion.  

 Consistent with the revised caps in the 
BBA, FY 2014 enacted appropriations 
reduced DOD funding by $31 billion 
compared with the President’s Budget 
request, and the FY 2015 President’s 
Budget requested $45 billion less than 
was planned in the FY 2014 budget.  
 

The DOD contended that “[w]ith the addition 
of projected sequestration-level cuts for FY 
2016 through 2021, reductions to planned 
defense spending for the ten-year period from 
FY 2012 to 2021 will exceed $1 trillion.” The 
DOD claimed that “[a]t sequestration-level 
funding, major reductions from the FY 2015-
2019 President’s Budget request would include:  

 Reducing one squadron of F-35 aircraft 
(cutting acquisition of 15 aircraft would 
prevent fielding the squadron)  

 Eliminating the fleet of KC-10 tankers  

 Cutting operational surface combatant 
ships by 7 in FY 2019  

 Cutting procurement of 8 ships across 
the FYDP  

 Divesting the Global Hawk Block 40 
fleet  

 Divesting the Predator fleet beginning 
in FY 2016  

 Eliminating planned purchases of 

http://www.williamsandjensen.com/
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Reaper aircraft in FY 2018 and FY 
2019  

 Reducing Service readiness funding by 
$16 billion over the FYDP to include 
approximately $9 billion in depot/ship 
maintenance, which would further 
increase Service maintenance backlogs  

  
The DOD added that “[w]ith respect to 
readiness, sequestration-level funding cuts 
would intensify existing shortfalls and delay 
timelines for building joint readiness for full-
spectrum operations.”  
  
However, the DOD stated that “if Congress 
acts to support FYDP funding at the PB15 
level, the Department will not have to cut:  

 Army forces to a total force of 420K 
Active, 315K National Guard, and 
185K Reserve  

 Marine Corps forces to a total active 
force of 175K  

 An aircraft carrier (CVN-73) to a total 
inventory of ten aircraft carriers  
 

DOD Details Costs of Major Weapons 
Programs in 2013  
 
Key Points: 

 The DOD submitted its annual Selected 
Acquisition Reports to Congress, showing a 
net decrease in costs for its largest procurements 

 However, the DOD did identify those 
programs that suffered Nunn-McCurdy cost 
breaches and those with significant cost 
changes, including decreases for the KC-46A, 
LCS, and F-35  

 
On April 17, the Department of Defense 
(DOD) released Selected Acquisition Reports 
(SARs) for major weapons programs 
procurements in 2013 showing “program cost, 
schedule, and performance changes since the 

December 2012 reporting period.” The DOD 
stated that “[t]he total program cost estimates 
provided in the SARs include research and 
development, procurement, military 
construction, and acquisition-related operations 
and maintenance…[and] [t]otal program costs 
reflect actual costs to date as well as future 
anticipated costs.” 
 
As compared to the SARs released last year for 
the year ending December 2012, the DOD 
asserted that “is a net cost decrease of $4,379.7 
million or -0.3 percent for the 77 programs that 
have reported in previous SARs.” The DOD 
stated that “[t]his cost decrease is due primarily 
to a net reduction in planned quantities to be 
purchased (-$14,885.5 million), the application 
of lower escalation rates (-$3,631.8 million), 
and reductions in associated support 
requirements (-$2,522.6 million).” The DOD 
noted that “[t]hese decreases were partially 
offset by a net stretch-out of development and 
procurement schedules (+$6,814.8 million), a 
net increase in program cost estimates 
(+$5,464.2million), and engineering changes to 
hardware/software (+$4,381.2 million).” 
 
The DOD identified four critical or significant 
Nunn-McCurdy Unit Cost Breaches for 2013: 

 Critical Breaches: (Unit cost increases of 
25 percent or more to the current Acquisition 
Program Baseline (APB) or of 50 percent or 
more to the original APB) 

o Joint Precision Approach and 
Landing System (JPALS) 
Increment 1A – The Program 
Acquisition Unit Cost (PAUC) 
increased 104.3 percent and the 
APUC increased 129.0 percent 
above the current APB, due to 
the elimination of 10 previously 
required shore-based training 
systems. 

http://www.williamsandjensen.com/
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o Vertical Takeoff and Landing 
Tactical Unmanned Aerial 
Vehicle (VTUAV) – The 
PAUC increased 53.5 percent 
and the Average Procurement 
Unit Cost (APUC) increased 
49.3 percent above the current 
APB and the PAUC increased 
55.2 percent and the APUC 
increased 71.5 percent above 
the original APB, due to an 
increased requirement for 
warfighter capabilities of the 
system and an overall reduction 
in the total air vehicle quantities 
being procured by the Navy. 

 Significant Breaches: (Unit cost 
increases of 15 percent, but less than 25 
percent, of the current APB or of 30 percent, 
but less than 50 percent, to the original APB) 

o Airborne Warning and 
Control System (AWACS) 
Block 40/45 Upgrade – The 
PAUC increased 22.5 percent 
and the APUC increased 19.3 
percent above the current APB, 
due primarily to a reduction in 
quantity from 31 to 24 aircraft. 

o Joint Tactical Radio System 
Handheld, Manpack, and 
Small Form Fit Radios (JTRS 
HMS) – The PAUC increased 
20.0 percent and the APUC 
increased 19.2 percent above 
the current APB, due to a 
revision in the acquisition 
strategy for full rate production 
(including a change from a 
single vendor per radio to 
multiple vendors per radio), 
vehicle integration requirements 
not previously identified as a 
funding responsibility of the 
program, and a change in the 

Army fielding strategy that 
fields fewer radios per year. 

 
The DOD listed the following procurements as 
“Other Significant Program Cost Changes:” 

 AH-64E Apache Remanufacture– 
Program costs increased $1,321.2 
million (+9.5%) from $13,760.2 million 
to $15,081.4 million, due primarily to 
higher labor and material costs for 
embedded diagnostics, Link 16, and full 
provisions for an external fuel system 
(+$1,870.0 million).  Warfighter 
Information Network-Tactical (WIN-
T) Increment 2– Program costs 
increased $8,969.9 million (+174.6%) 
from $5,137.4 million to $14,107.3 
million, due primarily to a quantity 
increase of 3,167 nodes from 2,100 to 
5,267 (+$6,206.3 million), which 
reflected the procurement of additional 
training base assets and a transfer of 
Army assets from WIN-T Increment 3 
to WIN-T Increment  2.   

 Warfighter Information Network-
Tactical (WIN-T) Increment 3– 
Program costs decreased $14,174.6 
million (-79.2%) from $17,890.1 million 
to $3,715.5 million, due primarily to a 
quantity decrease of 2,814 nodes from 
3,513 to 699 (-$10,015.3 million) and 
associated schedule, engineering, and 
estimating allocations* (+$2,003.6 
million).   

 DDG 51 Arleigh Burke Class Guided 
Missile Destroyer– Program costs 
increased $2,789.8 million (+3.1%) 
from $91,234.4 million to $94,024.2 
million, due primarily to a quantity 
increase of 3 ships from 77 to 80 
(+$3,515.6 million) and associated 
schedule, engineering, and estimating 
allocations* (+$1,847.2 million).   

http://www.williamsandjensen.com/
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 E-2D Advanced Hawkeye Aircraft– 
Program costs increased $1,210.7 
million (+5.9%) from $20,455.8 million 
to $21,666.5 million, due primarily to 
the net stretch-out of the procurement 
buy profile delaying 10 aircraft beyond 
the Future Years Defense Program and 
extending the end of production two 
years from FY 2021 to FY 2023 
(+$759.1 million).   

 Littoral Combat Ship (LCS) – 
Program costs decreased $11,332.1 
million (-33.4%) from $33,955.5 million 
to $22,623.4 million, due primarily to a 
quantity decrease of 20 ships from 52 
to 32.   

 P-8A – Program costs decreased 
$1,865.8 million (-5.4%) from 34,395.0 
million to $33,069.2 million, due 
primarily to a decrease of 8 aircraft 
from 117 to 109 (-$1,560.4 million) and 
a revised estimating methodology for 
labor hours and rates and adjustments 
to commercial aircraft pricing (-$548.0 
million).   

 Evolved Expendable Launch 
Vehicle (EELV)– Program costs 
decreased $3,062.7 million 
(-4.3%) from $70,685.1 million to 
$67,622.4 million, due primarily to 
savings realized in the negotiation and 
award of the new 2013-2017 Phase 1 
contract (-$3,770.7 million), revised 
cost assumptions based on the 
negotiated contract (-$1,511.5 million), 
and net decreases from a change in 
launch vehicle configuration 
requirements (-$411.3 million).   

 KC-46A– Program costs decreased 
$2,181.5 million (-4.2%) from $51,642.1 
million to $49,460.6 million, due 
primarily to lower construction 
estimates based on site surveys of initial 
bases (-$715.4 million), funding 

reductions in FY 2015-2018 given 
stable program execution and no 
engineering change proposals to date (-
$655.6 million), and the removal of 
construction planning and design 
funding from FY 2014-2024 budgeted 
elsewhere (-$268.8 million).   

 MQ-9 Reaper Unmanned Aircraft 
System (MQ-9 Reaper)– Program 
costs decreased $1,451.8 million (-
10.9%) from $13,318.2 million to 
$11,866.4 million, due primarily to a 
quantity decrease of 58 aircraft from 
401 to 343 (-$962.1 million), associated 
schedule, engineering, and estimating 
allocations*(+$66.9 million), and 
areduction of initial spares and support 
equipment related to the decrease in 
quantity (-$432.9 million).   

 F-35 Joint Strike Fighter– Overall life 
cycle costs for the F-35 program 
decreased $89.4 billion. Although 
acquisition costs increased +$7.4 billion 
(+1.9%) from $391.2 billion to $398.6 
billion (see details below by 
subprogram), operating and support 
costs decreased $96.8 billion (-8.7%) 
from $1,113.3 billion to $1,016.5 
billion, due primarily to cost data 
updates including the application of 
historical cost escalation and an update 
to the Spare Parts Unit Database, 
revised labor rates, and updated 
technical inputs to include increased 
fuel efficiency. 

 
Australia Commits To Buying More F-35s  
 
Key Points: 

 F-35 partner nation agrees to buy second 
tranche of fighters but has not yet committed to 
buying all 100 aircraft it committed to at 
program’s inception 
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On April 23, Australia’s Prime Minister Tony 
Abbott announced that his government had 
“approved the acquisition of an additional 58 
F-35 Lightning II Joint Strike Fighter aircraft” 
according to a press release. He claimed that 
the purchase would incur a “total capital cost 
of A$12.4 billion (or 11.6 billion in U.S. dollars) 
for this acquisition includes the cost of 
associated facilities, weapons and training.” 
Abbott asserted that “[t]he new 58 F-35 
aircraft, in addition to the 14 already approved 
in 2009, will provide the [Royal Australian Air 
Force] with a total of 72 aircraft to form three 
operational squadrons and one training 
squadron…[and] [t]he Government will also 
consider the option of acquiring an additional 
squadron of F-35 aircraft to replace the Super 
Hornets in the future.” 
 
Australia has been an F-35 partner since the 
program’s inception and has contributed to the 
development costs of the fifth generation 
fighter even though the U.S. has borne a 
majority of these costs. In 2009, Australia’s 
Labour Government released a paper stating its 
intention to buy 100 F-35s. However, because 
of pending end of service life for Australia’s 
F/A 18 A/B Hornets and repeated delays in 
initial operating capability for the F-35, 
Australia’s government opted for “a possible 
sale of up to 12 F/A-18E/F Super Hornet 
aircraft…[and] 12 EA-18G Growler aircraft” 
for $3.7 billion according to the Defense 
Security Cooperation Agency’s March 2013 
arms sales notification. The purchase of these 
fighters may reduce the need to buy 28 more F-
35s as originally projected.  
 
Partner nations Italy, Canada, and Turkey are 
rethinking their commitments to purchase F-
35s in the face of development costs that 
spiked in the first years of the program but that 
have largely stabilized. Still, in March, the 
Government Accountability Office (GAO) 

estimated that as compared to the first estimate 
of development costs in 2001, the F-35 
program’s development costs have risen 47.8%.  
 
Upcoming Hearings and Events 
 
April 29 
FY 2015 Defense Authorization:  The Senate 
Armed Services Committee will hold a hearing 
on the FY 2015 Budget request for the 
Department of the Air Force. 
 
Counterterrorism:  The Senate Armed 
Services Committee will hold a closed hearing 
on counterterrorism policy. 
 
U.S./Russia Nuclear Negotiations: The 
House Foreign Affairs Committee will hold a 
hearing to discuss U.S./Russia nuclear arms 
negotiations in light of the situation in Ukraine. 
 
April 30 
FY 2015 Defense Authorization:  The Senate 
Appropriations Committee’s Defense 
Subcommittee will hold a hearing on the FY 
2015 Budget request for the Department of the 
Army. 
 
FY 2015 Defense Authorization:  The Senate 
Appropriations Committee’s Energy & Water 
Subcommittee will hold a hearing on the FY 
2015 Budget request for the National Nuclear 
Security Administration. 
 
FY 2015 Defense Authorization:  The Senate 
Armed Services Committee will hold a hearing 
on the FY 2015 Budget request the Defense 
Acquisition System. 
 
Afghanistan:  The Senate Foreign Relations 
Committee will hold a hearing to discuss 
Afghanistan beyond 2014. 
 

http://www.williamsandjensen.com/
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Intelligence/Information Sharing: The 
Senate Homeland Security Committee will hold 
a hearing to discuss improved intelligence and 
information sharing in the aftermath of the 
Boston Marathon Bombing. 
 
NDAA:  The House Armed Services 
Committee’s Intelligence, Emerging Threats 
and Capabilities Subcommittee will markup the 
“National Defense Authorization Act for Fiscal 
Year 2015” (H.R. 4435). 
 
NDAA:  The House Armed Services 
Committee’s Strategic Forces Subcommittee 
will markup the “National Defense 
Authorization Act for Fiscal Year 2015” (H.R. 
4435). 
 
NDAA:  The House Armed Services 
Committee’s Seapower and Projection Forces 
Subcommittee will markup the “National 
Defense Authorization Act for Fiscal Year 
2015” (H.R. 4435). 
 
NDAA:  The House Armed Services 
Committee’s Military Personnel Subcommittee 
will markup the “National Defense 
Authorization Act for Fiscal Year 2015” (H.R. 
4435). 
 
May 1 
Ukraine/Russia: The Senate Armed Services 
Committee will hold a closed hearing to discuss 
the situation in Ukraine/Russia. 
 
NDAA:  The House Armed Services 
Committee’s Tactical Air and Land Forces 
Subcommittee will markup the “National 
Defense Authorization Act for Fiscal Year 
2015” (H.R. 4435). 
 
NDAA:  The House Armed Services 
Committee’s Readiness Subcommittee will 

markup the “National Defense Authorization 
Act for Fiscal Year 2015” (H.R. 4435). 
 
May 7 
NDAA:  The House Armed Services 
Committee will markup the “National Defense 
Authorization Act for Fiscal Year 2015” (H.R. 
4435). 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 

 
ACA in Spotlight as Burwell Confirmation 
Process Set to Begin 
 
Key Points: 

 If confirmed, OMB Director Sylvia Burwell 
will replace Secretary Kathleen Sebelius  

 Level of GOP opposition not yet known but 
Republicans raise concerns about ACA 
implementation 

 Senate Committees plan hearings; confirmation 
vote possible next month 
 

Earlier this month, President Barack Obama 
announced his nomination of Office of 
Management and Budget (OMB) Director 
Sylvia Burwell to be the Secretary of Health 
and Human Services (HHS.) Burwell would 
replace Secretary Kathleen Sebelius who 
recently announced her resignation after 
serving in that capacity for nearly five years. 
Despite winning confirmation to OMB by a 
96-0 vote in 2013, Burwell faces a different 
landscape as she prepares to go before the 
Senate Finance and Senate Health, Education, 
Labor, and Pensions (HELP) Committees in 
May.  
 
A number of Republicans have indicated they 
may oppose Burwell’s nomination, and have 
signaled their intent to question Burwell on the 

http://www.williamsandjensen.com/
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troubled rollout of the Affordable Care Act 
(ACA) and how she plans to move forward 
with the law as Secretary. Senate Finance 
Ranking Member Orrin Hatch (R-UT) stated 
that Burwell “must outline how she will right 
the wrongs of this misguided law.” Other 
Republicans, such as Senate HELP Committee 
Member Tim Scott (R-SC), suggested there 
may be opposition to Burwell’s nomination. At 
the two hearings next month, Burwell is 
expected to face a barrage of questions from 
Republicans about HealthCare.gov and other 
aspects of the law’s implementation, such as 
recent news that the State of Oregon will 
abandon its healthcare marketplace and instead 
take part in the federal exchange. Committee 
members are also expected to focus on plan 
cancellations, the extension of numerous ACA 
deadlines, the impact on jobs and the economy, 
and the security of information on the 
exchanges.  
 
Burwell does not have previous professional 
experience in the healthcare sector, but the 
Administration has touted her management 
experience in the public and private sector. In a 
press conference announcing the nomination, 
Obama stated that there is “no manager more 
experienced, more competent” than Burwell. 
Senate Majority Leader Harry Reid (D-NV) 
joined Obama in calling for a timely 
confirmation of Burwell. Democrats retain a 
55-45 advantage in the Senate, and ultimately 
only 51 votes may be needed to approve 
Burwell depending on the procedure that is 
used to advance the nomination.  
 
While the Senate will be focused on the HHS 
nomination through the next month, the 
House may consider additional ACA-related 
legislation. House Republican Leadership had 
also announced earlier this year that there 
would be a vote in 2014 on a Republican 
alternative to the ACA.  

 
Administration Extends Enrollment in 
High Risk Pool; Announces 8 Million 
Enrollees 
 
Key Points: 

 PCIP enrollees given extra time to signup on 
HealthCare.gov 

 Administration says more than 8 million have 
signed up for healthcare under the ACA since 
October 1 

 
This week, the Obama Administration 
announced that people enrolled in the Pre-
Existing Condition Insurance Plan (PCIP) will 
be allowed to enroll in a health plan on 
HealthCare.gov until June 30. PCIP benefits 
will expire as scheduled on April 30, and the 
special extended enrollment period will allow 
these individuals that obtained insurance 
through PCIP that have not yet selected a plan 
on HealthCare.gov to enroll. The general 
special enrollment period for HealthCare.gov 
expired on April 15, but several states are still 
allowing individuals to enroll in plans through 
the state marketplace.  
 
Meanwhile, President Barack Obama said last 
week that the number of individuals that have 
obtained health insurance under the ACA has 
exceeded 8 million. Of this number, the 
Administration said that 35 percent are under 
the age of 35, although the percentage of 
enrollees in the 18-34 year old category is 
below initial targets.  
 
Upcoming Hearings and Events  
 
April 29 
Prescription Drug and Heroin Abuse: The 
Oversight and Investigations Subcommittee of 
House Energy and Commerce Committee will 
hold a hearing titled "Examining the Growing 

http://www.williamsandjensen.com/
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Problems of Prescription Drug and Heroin 
Abuse." 
 
April 30 
Medicare Oversight: The Health 
Subcommittee of House Ways and Means 
Committee will hold a hearing on Medicare 
oversight and policies intended to reduce 
waste, fraud and abuse. 
 
Veterans and Overmedication: The Senate 
Veterans' Affairs Committee will hold a hearing 
titled "Overmedication: Problems and 
Solutions." 
 
May 1 
Telehealth: The Health Subcommittee of 
House Energy and Commerce Committee will 
hold a hearing titled "Telehealth to Digital 
Medicine: How 21st Century Technology Can 
Benefit Patients." 
 
Electronic Cigarettes: Sen. Richard J. Durbin 
(D-IL) will hold a briefing on e-cigarette 
regulation.  

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
GAO Details Issues on Arctic 
Infrastructure  
 
Key Points: 

 The GAO suggests that the Arctic region 
could become more widely used and hence 
require better coordination and planning of 
infrastructure issues 

 
On April 18, the Government Accountability 
Office (GAO) released a report titled 

“Maritime Infrastructure: Key Issues Related to 
Commercial Activity in the U.S. Arctic over the 
Next Decade,” in which the GAO asserted that 
“[g]iven the level of uncertainty around the 
development of the Arctic and the challenges 
and high costs to developing Arctic maritime 
infrastructure, it is important that federal 
agencies with responsibility for infrastructure 
components incorporate Arctic maritime 
infrastructure priorities and identified actions 
into their agency’s overall planning and 
investment decisions.”  
 
The GAO stated that “[t]he recent retreat of 
sea ice in the Arctic, combined with an 
expected increase in human activity, has 
heightened the United States’ and other 
nations’ interests in the Arctic region.” The 
GAO asserted that “[r]ecord low levels of sea 
ice over the past decade could have potential 
impacts on access to natural resources, the 
people who inhabit the region, and the U.S. 
economy.” The GAO stated that “[f]or 
example, diminishing sea ice has made some 
Arctic waters navigable for longer periods of 
time and, as a result, may contribute to new 
economic opportunities in commercial 
shipping, cruises, commercial fishing, oil, and 
mining.” The GAO claimed that “[g]rowth in 
these types of commercial activities in the 
Arctic, however, could also increase the risk of 
negative maritime impacts, such as ship 
collisions or oil spills, and potentially increase 
demand for services such as search and rescue 
and other maritime navigation support.”  
 
The GAO noted that “[t]he Committee on the 
Marine Transportation System (CMTS) 
published the U.S. Arctic Marine 
Transportation System: Overview and Priorities 
for Action in July 2013, which prioritized 
actions for developing Arctic maritime 
infrastructure and identified the lead agency for 
each action.” The GAO stated that “[t]his 
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report prioritized two broad categories to be 
addressed in the near term: information 
infrastructure, such as mapping and charting, 
and response services, such as search and 
rescue…[and] [i]mplementation of the report’s 
actions is at the discretion of each federal 
agency; however, according to CMTS officials, 
CMTS is currently developing a process to 
regularly monitor agencies’ progress in 
addressing the recommended actions.” 
 
Upcoming Hearings and Events  
 
April 29 
Army Corps of Engineers: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss the recent Army 
Corps of Engineers Chief’s Reports and Post 
Authorization Change Reports. 
 
Drug Interdiction Operations: The House 
Transportation & Infrastructure Committee 
will hold a hearing to discuss addressing 
international drug smuggling. 
 
April 30 
TSA Oversight: The Senate Commerce 
Committee will hold a hearing to discuss 
oversight of the Transportation Security 
Administration. 
 
Air Service to Small Communities: The 
House Transportation & Infrastructure 
Committee will hold a hearing to discuss air 
service to small and rural communities. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
 
 
 
 
 

TECHNOLOGY 
 
FCC To Consider “Open Internet” Rules 
To Replace Net Neutrality Rules Struck 
Down by DC Circuit  
 
Key Points: 

 FCC Chairman Wheeler announces open 
meeting to consider draft Open Internet rules 

 Wheeler stressed that no blocking of lawful 
traffic will be allowed even though ISPs may be 
able to charge content providers for increased 
speed 

 Reaction on Capitol Hill is ambivalent 
 
This week, the chairman of the Federal 
Communications Commission (FCC) 
announced that he would circulate a draft 
Open Internet Notice of Proposed Rulemaking 
(NPRM) among the Commissioners in advance 
of a meeting next month to consider issuing 
the NPRM. FCC Chairman Tom Wheeler 
explained in an April 24 blog posting that this 
draft NPRM represents a “reinstatement of the 
Open Internet concepts adopted by the 
Commission in 2010 and subsequently 
remanded by the D.C. Circuit” in its January 
decision striking down the FCC’s Net 
Neutrality rules. He stated that “[i]t is my 
intention to conclude this proceeding and have 
enforceable rules by the end of the year” and 
these rules “would establish that behavior 
harmful to consumers or competition by 
limiting the openness of the Internet will not 
be permitted.” The FCC will consider the 
NPRM at an open meeting on May 14 
according to its tentative agenda. 
 
Wheeler further sketched the parameters of the 
new rules in his blog posting. He asserted that 
the NPRM “does not change the underlying 
goals of transparency, no blocking of lawful 
content, and no unreasonable discrimination 
among users established by the 2010 
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Rule…[and] does follow the roadmap 
established by the Court as to how to enforce 
rules of the road that protect an Open Internet 
and asks for further comments on the 
approach.” Wheeler claimed that “[i]ncorrect 
accounts have reported that the earlier policies 
of the Commission have been 
abandoned…[and] [t]wo points are relevant 
here: 

 The Court of Appeals made it clear that 
the FCC could stop harmful conduct if 
it were found to not be “commercially 
reasonable.” Acting within the 
constraints of the Court’s decision, the 
[NPRM] will propose rules that 
establish a high bar for what is 
“commercially reasonable.” In addition, 
the [NPRM] will seek ideas on other 
approaches to achieve this important 
goal consistent with the Court’s 
decision. The [NPRM] will also observe 
that the Commission believes it has the 
authority under Supreme Court 
precedent to identify behavior that is 
flatly illegal. 

 It should be noted that even Title II 
regulation (which many have sought 
and which remains a clear alternative) 
only bans “unjust and unreasonable 
discrimination.” 

 
Wheeler argued that “[t]he allegation that it will 
result in anti-competitive price increases for 
consumers is also unfounded…[and] [t]hat is 
exactly what the “commercially unreasonable” 
test will protect against: harm to competition 
and consumers stemming from abusive market 
activity.” Wheeler stated that the NPRM will 
propose: 

 “That all Internet service providers 
(ISPs) must transparently disclose to 
their subscribers and users all relevant 
information as to the policies that 
govern their network; 

 That no legal content may be blocked; 
and 

 That ISPs may not act in a 
commercially unreasonable manner to 
harm the Internet, including favoring 
the traffic from an affiliated entity.” 

 
House Energy and Commerce Committee 
Chairman Fred Upton (R-MI) and 
Communications and Technology 
Subcommittee Chairman Greg Walden (R-OR) 
issued a statement in which they reiterated their 
position that “the Obama Administration’s net 
neutrality rules are a solution in search of a 
problem.” Upton and Walden claimed that 
“Chairman Wheeler’s approach to regulation 
seeks to freeze current market practices, which 
will cast a chill on technological breakthroughs 
and cause American consumers to lose out.” 
They added that “[f]urther underscoring the 
needlessness of the rules, Internet service 
providers have made clear they will continue to 
adhere to the spirit of the rules that were 
already struck down by the courts.” 
 
House Energy and Commerce Committee 
Ranking Member Henry Waxman (D-CA) 
explained in his press release that “I spoke with 
Chairman Wheeler today and he assured me 
that he is committed to ensuring an open 
internet and banning any arrangements that 
hinder innovation and competition or impinge 
on consumer choice.” He asserted that “[t]hese 
are the right goals, and I want to work with him 
to make sure they are achieved in the final 
rule.” Communications and Technology 
Subcommittee Ranking Member Anna Eshoo 
(D-CA) (who is vying to replace Waxman as 
the Committee’s top Democrat in the next 
Congress) released a statement as well in which 
she argued that “[l]ike many Internet users, I 
fear that the latest round of proposed net 
neutrality rules from the FCC will not do 
enough to curtail discrimination of Internet 
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traffic, but rather leave the door open to 
discrimination under more ambiguous terms.” 
Eshoo claimed that “[f]or me to support 
‘commercially reasonable’ agreements between 
financially liquid online content companies and 
broadband providers for faster Internet speeds, 
there must be zero uncertainty left in the minds 
of consumers, small businesses and innovators 
that they are competing on a level playing field 
with their peers.”  
 
In a January 14 decision, the United States 
Court of Appeals for the District of Columbia 
Circuit (Court) held that the “Federal 
Communications Commission (FCC) effort to 
compel broadband providers to treat all 
Internet traffic the same regardless of source—
or to require, as it is popularly known, ‘net 
neutrality’” exceeded the grant of authority to 
the FCC provided in “section 706 of the  
Telecommunications Act of 1996…to enact 
measures encouraging the deployment of 
broadband infrastructure.” Verizon had 
challenged the FCC’s rulemaking. At issue was 
the FCC’s 2001 decision not to treat broadband 
providers as an “information service” as 
opposed to a “telecommunications service.” 
However, the Court did not find that the FCC 
could not impose net neutrality on broadband 
providers; rather the Court contended that the 
FCC would have to classify these companies as 
“telecommunications services” first, an 
endeavor that would entail a potentially long, 
contentious rulemaking process. Proponents of 
net neutrality have claimed that large providers 
such as Verizon could disadvantage certain 
traffic through a pricing scheme that would 
limit the openness of the Internet whereas 
opponents have decried the regulations as an 
impediment to the free market principles that 
fostered and created the Internet. 
 
DHS Critical Cyber Infrastructure 
Determination 

 
Key Points: 

 DHS notifies the owners and operators of 
cyber infrastructure deemed to be critical per 
President’s EO 

 
On April 17, the Department of Homeland 
Security (DHS) published in the Federal Register 
notice that it had finished identifying “critical 
infrastructure where a cybersecurity incident 
could reasonably result in catastrophic regional 
or national effects on public health or safety, 
economic security, or national security” and 
had confidentially alerted the owners and 
operators of this critical infrastructure. DHS 
completed and submitted its list of critical 
cyber infrastructure to the President last 
summer but did not indicate by when all the 
owners and operators had been informed. It 
should be noted that, at this point, a 
determination that cyber infrastructure is 
critical does not entail any additional regulation, 
and the DHS stressed that the Obama 
Administration would be encouraging the 
adoption of the National Institute of Standards 
and Technology (NIST) cybersecurity 
framework for critical infrastructure (NIST 
framework). However, it is conceivable that the 
current or a future Administration could assert 
is national security powers to set requirements 
for critical cyber infrastructure.  
 
The DHS undertook this process as part of 
Executive Order (EO) 13636 “Improving 
Critical Infrastructure Cybersecurity.” The EO 
also directed DHS “to confidentially notify 
each entity that it has been identified and, 
“establish a process through which owners and 
operators of critical infrastructure may submit 
relevant information and request 
reconsideration of identifications.” DHS 
explained that it had “consulted with sector 
stakeholders throughout the identification 
process including, Sector-Specific Agencies, 
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Sector Coordinating Councils, Government 
Coordinating Councils, independent regulatory 
agencies, subject-matter experts, and critical 
infrastructure owners and operators.”  
 
DHS asserted that “[i]dentifying cyber-
dependent critical infrastructure supports both 
critical infrastructure needs and national 
security objectives by:  

(1) providing the Federal government 
with the ability to more effectively 
disseminate specific and targeted 
cybersecurity threat information to 
identified cyber-dependent critical 
infrastructure owners and operators;  
(2) supporting the prioritization, as 
appropriate, of government resources 
and programs available to identified 
cyber-dependent critical infrastructure; 
and  
(3) improving government’s 
understanding of the systems or assets 
whose incapacity or disruption would 
have catastrophic consequences in 
furtherance of government planning, 
protection, mitigation and response 
efforts to be provided in partnership 
with impacted state, local, territorial, 
tribal and private sector entities in the 
event of a cyber incident.” 

 
DHS had “presented the initial list of identified 
infrastructure to the President, through the 
Assistant to President for Homeland Security 
and Counterterrorism on July 19, 2013..[and] 
this list will be reviewed and updated annually.” 
DHS also indicated that it “has completed the 
process of notifying owners and operators of 
critical infrastructure that were included on the 
July 19, 2013 initial list…[and] [i]f critical 
infrastructure owners and operators have not 
been contacted by DHS in connection with 
their status on the initial list, then such 
infrastructure has not been included on the 

initial list.” DHS cautioned that “[s]uch 
infrastructure may be included in subsequent 
updates based on the outcome of 
reconsideration requests, annual reviews, or 
amendments to the list.” DHS stated that “[t]he 
opportunity for reconsideration of initial 
identifications by DHS is available to all critical 
infrastructure owners and operators, whether 
or not their infrastructure has been identified as 
cyber-dependent by DHS, in accordance with 
this notice.” 
 
Upcoming Hearings and Events  
 
April 29 
Federal Investments in Innovation: The 
Senate Appropriations Committee will hold a 
hearing to discuss federal investments in 
innovation. 
 
May 1 
Telehealth: The House Energy & Commerce 
Committee will hold a hearing to discuss how 
21st century can benefit patients. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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